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Question 1 


This question is worth 40 marks 


On 22 July 2016, Mr Mark Bennet came home from a one week trip overseas. When he 
entered his house in Newcastle, NSW, in the evening, he found that valuable paintings were 
missing in the living room. He then called police, who came within 15 minutes. Police took 
pictures of the living room and interviewed Mr Bennet, who declared he was overseas and 
found the paintings missing as soon as he opened the door, which had been locked. His 
statement was taken by the police. Two neighbours were also interviewed, Ms Cotterill and 
Ms Hepburn, and their statements were also taken. Ms Cotterill declared she saw a man 
entering the house from the chimney on the roof and described him as a tall man with black 
hair. Ms Hepburn declared she saw a woman entering the house opening a window with a 
jimmy bar and described her as a tall woman with long blond hair. Police took samples of 
fingerprints in the living room. 


On the basis of available information, the local prosecutor started the prosecution against Mr 
Paul Niles and Ms Melissa Padmore for breaking into a house and committing a serious 
indictable offence. The prosecutor adduces as evidence the pictures taken by police at the 
crime scene (1), evidence of fingerprints (2) and the recordings of the statements made by 
Mr Bennett (3), Ms Cotterill (4) and Ms Hepburn (5) to police. The prosecution also calls Ms 
Cotterill and Ms Hepburn to give evidence. Ms Cotterill says she heard Ms Reynolds saying 
that a man entered the house from the chimney (6). Ms Hepburn gives evidence that she is 
unsure whether a man or a woman entered the house opening a window with a jimmy bar 
(7). The prosecution also calls Ms Sherman as an expert witness. Ms Sherman, whose 
expertise is into the various way people can break into houses, gives evidence that the 
fingerprints taken at the scene do not offer any clarity into who may have broken into the 
house, but, based on police recordings of the statements of Ms Cotterill and Ms Hepburn, it 
is likely that Mr Niles entered the house from the chimney, using a rope, and Ms Padmore 
entered from the window, using a stool and a jimmy bar(8). 


Assess the admissibility of evidence (1)-(8). 


As concerns evidence (4) and (5), also explain whether it would have been admissible prior 
to Adam v R (2001) 207 CLR 96. 
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Question 2 


This question is worth 20 marks 


Provide a critical opinion on the following: 


29. Any claim to legal professional privilege which would be available at trial is available 


as an answer to the search warrant or to search and seizure under a warrant ... 


32. For present purposes the important characteristics of the search warrant procedure 
are that its foundation is the making of an order by a judicial officer and that the warrant 
which issues by virtue of the order authorizes the search and seizure of documents in the 
possession of another for use in the investigation and in any subsequent trial arising out 
of the investigation. The end result of the procedure, though it is achieved by different 
means, is relevantly similar to that of discovery and of the subpoena duces tecum which 
make available to a party to litigation then on foot documents in connexion with that 
litigation. For this reason there is a case for saying that a privilege which is available in 
answer to production on discovery and under a subpoena should likewise be available in 
answer to a search warrant, even though the procedure which follows the issue of a 
warrant is in no sense a judicial or quasi-judicial procedure. 

Baker v Campbell (1983) 153 CLR 52 
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